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1. By the year 2100, most of the world had given up hope on democracy. Endemic corruption, 
corporate rigging of elections and disruptive partisanship resulted in frequent shutdowns of 
government. 
 
2.  Fed up with the near total failure of democracy to deliver effective governance and tackle 
problems of poverty, unemployment and malnutrition, the Indian people promulgated a new 
Constitution based on Dorf & Sabel's democratic experimentalism. They called it Purna Swaraj 
Samvidhan.  
 
3. Accordingly, the Indian Constitution provided that every "gram" comprising a set of 10,000 
people, defined by predetermined boundaries, would function as self-governing units involving the 
residents, administrative agencies and owners of commercials establishments in the gram. 
Hundred grams would form a panchayat comprising representatives of each gram and 
administrative officers. Elections to the panchayats were to be by direct adult franchise.  
 
4. The State legislature and the Chief Minister were to be directly elected. They would set targets 
to be met by each panchayat in various socio-economic indices and monitor the diversion of 
resources to those panchayats.   
 
5. At the national level, the Central government only exercises powers over foreign policy, 
taxation, national security, nuclear research, space exploration and national nominations to the 
World Government. In other words, the New Indian Constitution provided for unparalleled 
federalism and direct democracy. 
 
6. Basic fundamental rights and democratic features were enshrined in a Bill of Rights that was 
identical to Part III of the Indian Constitution promulgated on January 26, 1950. The Preamble too 
remained the same except with necessary changes to the republican form of government. In line 
with the changes, the Indian judiciary was restricted to ensuring the adherence to compliance with 
experimentalist due process i.e. ensuring that the participatory process was open to all, that rolling 
best practices were being followed or deviated from only on adequate cause being shown, that the 
executive was responsive to the needs of panchayats and that basic fundamental rights were not 
being directly violated. 
 
7. In 2125, the target set in the education index by Maharashtra for the Churchgate Gram was 
95%. In 2120, the Churchgate Gram had achieved its target of universal education for 90% of its 
populace. Given its relatively wealthy populace, its central location and its present education levels, 
the Maharashtra Cabinet decided to divert resources they considered were adequate to achieve the 
target of 95%. The rolling best practice for 2125 was set by the Pune Kondva Panchayat, which had 
achieved 100% universal education within a span of 10 years. 
 



8. In June 2127 however, it became clear that Churchgate gram would fail to meet its target. A 
governmental inquiry ordered found the following reasons for this: 
  
 a) Inadequate allocation of funds by the State Government. 
  
 b) Failure to follow the best practice of supplying free textbooks to socio-economically 
backward students. This was because members of the Your Poverty Is Your Problem Society (YPIYP 
Society) refused to allow discussions on distribution of free textbooks by consistently disrupting 
meetings where the issue was to be discussed. 
 
 c) Failure to allow socio-economically backward students from Navnagar (a Churchgate gram 
locality) to participate in 6 of the monthly gram meetings where their enrollment / attendance 
constraints were being discussed. The students were barred as they were suspected to be infected 
by dengue. One representative was allowed to attend but he was unable to communicate effectively 
as he was illiterate and could not completely follow what was being discussed. These students 
represented 4% of 10% of Churchgate's populace that is deprived of education. As a result of this 
exclusion, the policy adopted in Churchgate was not responsive to a key need of socio-economically 
backward students: their need for alternative sources of income during the period of time that the 
students are in school which deprives their families of earning opportunities for that period of time. 
 
9. Aggrieved with the failure to follow experimentalist process and the resultant deprivation of 
her fundamental right to education, Bidya Bagchee, a 14 year old girl has filed a writ petition before 
the Supreme Court of India on the following grounds: 
 
 I. The right to education under Article 21A has a negative and a positive connotation: the State 
is under a duty to ensure that fundamental rights are made available to citizens by taking proactive 
measures. The adherence to democratic experimentalism does not absolve the State from the 
responsibility of interfering where fundamental rights are in jeopardy. 
  
 II. The actions of YPIYP Society constitute a violation of the Constitutional process and the 
Court must direct that free textbooks are made available to the Navnagar students. 
 
 III. The State Government failed its Constitutional duty by not providing adequate resources to 
Churchgate Gram. As a result of adopting democratic experimentalism, Courts can inquire into 
governmental spending that is inconsistent with set targets. 
 
 IV. The Court is empowered to hear this case and apply an intrusive review standard since the 
adoption of experimentalism does not preclude substantive judicial review. 
 
10. For the Respondents, the counters are as follows: 
 

 I. The Court is restricted to a process based review in an experimentalist set up 
and cannot go into the merits of the case. Its review is limited to ensuring 
compliance with experimentalism. 

 
 II. The State cannot interfere with experimental processes as that would amount 

to a usurpation of power that the people have kept for themselves under the New 
Constitution. Nothing in the Bill of Rights supports an intrusive State role even 
when fundamental rights are involved. 

 
 III. The actions of YPIYP Society do constitute a violation however the Court 

cannot direct the grant of free textbooks. It can merely order a fresh decision and 
require that the decision making process adhere to experimentalist methods. 

 



 IV. Disbursement of money towards government policy has never been 
susceptible to judicial review. The adoption of experimentalism does not alter this 
position.  

 
Note to participants: 
 
1. No prior judgment under the old Constitution is binding.  
 
2. The underlying topic is new and the existing system of intrusive judicial review is not 
part of the experimentalist scheme. It will be necessary to understand the constitutional 
theory of democratic experimentalism. 
 
 
  


